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This Court has jurisdiction of this appeal by the State of

Arizona pursuant to the Arizona Constitution Article VI, Section
16, and AR S. Section 12-124(A).
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This matter has been under advisenent since its assignnent
on My 13, 2002. This Court has reviewed the record of the
proceedings from the Glbert Gty Court, and the Menoranda
subm tted by counsel.

On Novenber 18, 2000, Appellee, Zachary M chael Tudor, was
arrested in the City of Glbert and charged with Driving Wile
Under the Influence of | ntoxi cating Liquor, a class 1
m sdeneanor in violation of A RS Section 28-1381(A)(1);
Driving Wth a Blood Al cohol Content Geater than .10, a class 1
m sdenmeanor in violation of A RS. Section 28-1381(A)(2); No Mid
Flaps, a Gvil Traffic violation in violation of A R S. Section
28-958.01(A). Appellee filed a Mdtion to Suppress all evidence
obtained by the Glbert Police as the result of an alleged
illegal stop and seizure of Appellee. The trial court held an
evidentiary hearing on Appellee’s nmotion on My 25, 2001.
Gl bert Police Oficer Gllis testified on behalf of the State
the he observed a truck in a parking lot running with its
headl i ghts on. As the officer entered the parking lot, the
truck exited through another opening to the street. The police
officer followed the truck and noticed that the truck was higher
than a normal stock vehicle and had no nud fl aps. The officer
made a traffic stop and, during the traffic stop, observed beer
cans within the pickup truck and snelled the odor of alcohol.
At the conclusion of the evidentiary hearing, the trial judge
granted Appellee’s Mtion to Suppress and suppressed all
evi dence obtained after the stop of Appellee’s vehicle. On June
5, 2001, the State noved to dismss the case w thout prejudice
and filed a Notice of Appeal.

Appel lant clains that the trial court erred in suppressing
all evidence gathered after the stop of Appellee’ s vehicle.
Both parties and the trial court have focused on the issue
whet her the Gl bert Police officer (Oficer GIllis) had probable
cause to stop Appellee’s vehicle. However, the appropriate
standard is not one of probable cause, but whether the G bert
Police officer had a “reasonable suspicion” which would justify
the stop of Appellee’s vehicle. An investigative stop is |awful
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if the police officer is able to articulate specific facts
whi ch, when considered wth rational inferences from those
facts, reasonably warrant the police officer’s suspicion that
the accused had committed, or was about to commit, a crine.?!
These facts and inferences when considered as a whole the
(“totality of the circunstances”) nust provide “a particularized
and objective basis for suspecting the particular person stopped
of crimnal activity.”? A RS. Section 13-3883(B) al so provi des,
in pertinent party, authority for police officers to conduct a
“investigative detention”:

A peace officer may stop and detain a
person as i s reasonably necessary to

i nvestigate an actual or suspected
violation of any traffic |aw conmtted
in the officer’s presence and may serve
a copy of the traffic conplaint for

any alleged civil or crimnal traffic
viol ation.

A tenporary detention of an accused during the stop of an
autonobile by the police constitutes a “seizure” of “persons”
wi thin the nmeaning of the Fourth Amendnent even if the detention
is only for a brief period of time.® In Wiren, the United States
Suprenme Court upheld the District Court’s denial of the
Defendant’s Modtion to Suppress finding that the arresting
of ficers had probable cause to believe that a traffic violation
had occurred, thus the investigative detention of the Defendant

was warrant ed. In that case, the police officers admtted that
they used the traffic violations as a pretext to search the
vehicle for evidence of drugs. The Court rejected the

Defendant’s claim that the traffic violation arrest was a nere

! Terry v. Chio, 392 U.S. 1, 88 S.Ct. 1868, 20 L.Ed. 2d 889 (1968); State v.
Magner, 191 Ariz. 392, 956 P.2d 519 (App. 1998); Pharo v. Tucson City Court,
167 Ariz. 571, 810 P.2d 569 (App. 1990).

2 United States v. Cortez, 449 U S. 411, 417-18, 101 S.Ct. 690, 695, 66

L. Ed. 2d 621, (1981).

S Wharen v. United States, 517 U.S. 806, 809-810, 116 S.Ct. 1769, 135 L.Ed.2d
89 (1996).
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pr et ext for a narcotic sear ch, and stated that t he
reasonabl eness of the traffic stop did not depend upon the
actual notivations of the arresting police officers. Pr obabl e

cause to believe that an accused has violated a traffic code
renders the resulting traffic stop reasonable under the Fourth
Amendnent . °

The sufficiency of the |egal basis to justify an
investigative detention is a nmixed question of law and fact.® An
appel l ate court nust give deference to the trial court’s factual
findi ngs, i ncl udi ng findi ngs regar di ng t he W t nesses
credibility and the reasonableness of inferences drawn by the
officer.” This Court nust review those factual findings for an
abuse of discretion.® Only when a trial court’s factual finding,
or inference drawmn from the finding, is not justified or is
clearly against reason and the evidence, wll an abuse of
discretion be established.® This Court nust review de novo the
ultimte question whether the totality of the circunstances
amounted to the requisite reasonabl e suspicion. '

In this case, the trial judge concluded that the officer
could not articulate a specific justification for the traffic
stop; however, the record discloses that the officer explained
in detail his observations that a civil traffic violation had
occurred: the violation of A R S. Section 28-958.01(A) No Md
Fl aps. Though the officer characterized his opinions as a
“belief” that the civil traffic violation of No Mid Flaps was
commtted by Appellee, his beliefs obviously gave rise to the
officer issuing a citation for No Md Flaps, and constitute
circunstances which furnish a reasonable suspicion for the

5 1d.

6 State v. CGonzalez-Cutierrez, 187 Ariz. 116, 118, 927 P.2d 776, 778 (1996);
State v. Magner, Supra.

7 1d.

8 State v. Rogers, 186 Ariz. 508, 510, 924 P.2d 1027, 1029 (1996).

® State v. Chapple, 135 Ariz. 281, 297, 660 P.2d 1208, 1224 (1983); State v.
Magner, 191 Ariz. at 397, 956 P.2d at 524.

0 state v. Gonzal ez-Gutierrez, 187 Ariz. at 118, 927 P.2d at 778; State v.
Magner, 191 Ariz. at 397, 956 P.2d at 524.
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officer to nake the traffic stop of Appellee s vehicle. I n
reviewmng the totality of the circunstances, this Court
specifically finds requisite reasonabl e suspi ci on was
established within the record through the testinmony of Oficer
Gllis. The trial judge erred in granting the Mtion to

Suppr ess.

IT IS THEREFORE ORDERED reversing the Glbert City Court’s
order which granted Appellee’'s Mdtion to Suppress.

IT I'S FURTHER ORDERED renmanding this matter back to the
Glbert Cty Court with instructions to vacate its order that
granted Appellee’s Mtion to Suppress, and to enter an order
denying said Mdtion to Suppress.

IT I'S FURTHER ORDERED that this matter is remanded for a
trial and all further proceedings consistent with this opinion.
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